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Law and legal knowledge are language-dependent because law is constituted in language and our 
language is social. The grammar, or the ‘rules’ of our language, is constantly in motion and closely 
related to its social context and social practice. These thoughts are more or less common sense within 
jurisprudence, philosophy and linguistics since the Ordinary language philosophy or the ‘linguistic turn’. 
But these ideas have not affected socio-legal research that much, even if research within the field of 
Sociology of Law often analyse the relation between rules (norms) and social practice or the gap between 
‘law in books’ and ‘law in practice’. My aim is to discuss and relate the late Wittgenstein and the ‘Oxford 
school’ about social practice and rule-following to Sociology of law in general and to my empirical 
research, about non-financial damages to victims of crimes, in particular. Hart wants the reader, with 
the help of a reference to Austin, to look not only at the words “but also at the realities we use words to 
talk about” (Hart, 1997, 14). He further urges readers to sharpen their consciousness in “the borderline 
cases where legal theorists have felt doubts about the application of the expression ‘law’ or ‘legal 
system’” (Ibid, 17). In my opinion, one main theme of The Concept of Law (1961) is Hart’s description 
of the internal aspect of rules – what is meant by having an obligation (because it is something different 
from being forced) – and how obligation is connected to ‘the maintenance of social life’ and the ‘social 
pressure behind the rules’ (Ibid, 87). This theme and standpoint can be related to the idea of rule-
following behaviour and Wittgenstein’s ‘private language argument’. The ‘private language argument’ 
is a paradox described by Wittgenstein. Following a rule (and for Wittgenstein, language use is a form 
of rule-following) concerns a social phenomenon as a practice. Interestingly, Hart writes; “[t]he rule of 
recognition exists only as a complex, but normally concordant, practice of the courts, officials, and 
private persons in identifying the law by reference to certain criteria. Its existence is a matter of fact” 
(Ibid, 110). Even if primary rules are central to law governing right and wrong behaviour, secondary 
rules, such as the rule of recognition, is in a sense ‘parasitic’ to the primary one, meaning that the rule 
of recognition raises a question about legal culture and identity that goes beyond the narrow 
understanding of law. Hart claims that legal formalism is fundamentally mistaken, and theories of law 
and rules must be understood as social phenomena – rules cannot provide for their own interpretation, 
“nor can the rule itself step forward to claim its own instances” (Ibid, 126). Wittgenstein’s description 
of the impossibility of private language and rule-following behaviour challenges our assumptions about 
the normativity of rules, because between a rule and its correct application, a gap will always arise. 
Therefore, if law is dependent on our common language, but the legal system is characterized by self-
referentiality and closures, what does it mean to follow a rule in the ‘right’ way? According to what 
context and premises is the assessment or judgement made? These questions have relevance for socio-
legal studies about the social meaning of law and its application, when it comes to justice, legitimacy, 
general sense of justice etc, and how people are perceiving and make use of the law in everyday life. 
 
 


